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NOTES ON CUEKENT AND EECENT EVENTS 

Federal Officials and the Criminal Law. — The select committee of the 
Sixty-Second Congress, to Investigate the Administration of the Criminal Law, 
has submitted its report, which is published as Senate Report No. 128 : 

"The undersigned, being the select committee of the Senate duly appointed 
under the authority of a resolution of the Senate adopted April 30, 1910, known 
as Senate resolution 186, and instructed by said resolution — to inquire into 
and report to the Senate the facts as to the alleged practice of administering 
what is known as the 'third degree' ordeal by officers or employees of the 
United States for the purpose of extorting from those charged with crime 
statements and confessions, and also as to any other practices tending to 
prevent or impair the fair and impartial administration of the criminal law — " 
which committee was continued after the 4th of March, 191 1, and during this 
session of Congress, by a Senate resolution adopted February 21, 191 1, beg leave 
to report as follows : 

"Under the terms of the above resolution by which the committee was cre- 
ated the inquiry directed to be made was limited to the alleged practices of 
"officers or employees of the United States." We have not, therefore, inquired 
into such practices by State or municipal officers or employees. Whether 
Congress had the power to have directed such an inquiry into practices of 
State or municipal officers or employees or not, it certainly did not attempt to 
do so in the resolution creating this committee. 

"We have caused it to be generally published in the press that we were 
ready to hear any complaints falling within the scope of our powers, and have 
had such as have been received investigated. Several of these complaints were 
against the Metropolitan police of the District of Columbia. Most of these 
complaints were more in the nature of brutality by policemen than in the 
nature of "third-degree" ordeal. In one instance a policeman of the Metro- 
politan police was proved to have been guilty of gross brutality inflicted upon 
an innocent citizen in an attempt to arrest another citizen. This officer was 
afterwards convicted in the criminal court of the District and discharged from 
the force. Major Sylvester, the superintendent of the Metropolitan police, who 
has been for ten years the president of the International Police Chiefs' Associa- 
tion, numbering several hundred members in this country and Canada, testified that 
while there were instances of brutality by police officers from time to time in 
various parts of the country, that they were sporadic and were not the regular 
practice. At the annual meeting of the International Police Chiefs' Association, 
held at Birmingham, Ala., in June, 1910, the employment of the so-called third- 
degree ordeal for the purpose of extorting confessions, and brutality in the 
treatment of prisoners was strongly condemned by resolutions adopted by the 
association. 

"In the case of the alleged administration of the "third-degree" methods 
to the Seyler brothers in Atlantic City, which, as reported in the press, was 
possibly the moving cause for the creation of this committee, we, through our 
agent employed to make the preliminary investigation in such cases, obtained 
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the affidavits of the Seyler brothers as to the alleged brutalities practiced upon 
them by the police of that city. As this was not a case involving officers or 
employees of the United States, the committee was without authority to in- 
vestigate it. While the agent of the committee was making a preliminary exami- 
nation of the facts of this case, one of the Seyler brothers was arrested with 
stolen goods in his possession and was subsequently convicted and sentenced 
for theft. No well-defined case of the practice of the "third-degree" method 
by the Metropolitan police of the District of Columbia has been presented to 
the committee. While we are not prepared to say that cases do not occasionally 
arise, we have not discovered any, although diligent search has been made. 

"Mr. John E. Wilkie, Chief of the Secret Service Division of the Treasury 
Department, testified that he knew of no practice by Federal officials either 
in his own or other departments or bureaus of the Government which tended 
to prevent the fair and impartial administration of the criminal law. He knew 
of no instance of cruelty or brutality in the attempt to extort confessions from 
those charged with crime. He stated that he had himself subjected suspects 
to lengthy examinations, and instanced one case where he had talked with the 
prisoner for four consecutive hours and the person had at the end of that time 
made a confession to him. There seems to be no clear definition of what 
constitutes the so-called "third-degree" ordeal. In a general way any ex- 
amination of a prisoner by officers of the law is called by the prisoner and by 
the press the administration of the "third degree" or the "sweating process." 
These examinations and investigations are carried on by all departments of the 
Government, by detective agencies, and by the police forces in the different 
States and municipalities. From the nature of the case, there is no witness to 
it except the police officer conducting the examination and the prisoner him- 
self, and, from the nature of the case, convincing evidence of brutality would 
be difficult to obtain. Whatever may be the facts as to the alleged administra- 
tion of the so-called "third degree" by the police of the States and cities, in 
the opinion of the committee the Congress of the United States is lacking in 
authority to legislate concerning the alleged practice, except where it is prac- 
ticed by officers or employees of the United States. The Hon. George W. 
Wickersham, Attorney-General of the United States,' testified before the com- 
mittee that he had never heard of the use of the so-called "third degree" by 
any Federal official and that the knowledge which he had obtained since his 
appointment led him to believe that no such practice exists among Federal 
officials. 

"It appears from testimony taken before the committee that in important 
cases involving violations of the Federal statutes, upon application by the 
district attorney, the Department of Justice authorizes the employment of special 
United States marshals and specially appointed investigators to watch the jury 
for the purpose of preventing jurymen from being tampered with. This com- 
mittee deprecates this practice or custom, although it may be justified upon the 
ground that inasmuch as the accused or his friends may employ men to watch 
the jury, that therefore the Government should be allowed the same privilege. 
This committee regards the employment of men by either the prosecution or 
the defense for the purpose of shadowing jurymen as liable to great abuse. The 
spectacle of a sworn jury shadowed by secret employees of both parties to 
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the suit during the entire period of a trial does not seem to this committee 
to comport with the impartial administration of justice. 

"It also appeared from testimony before the committee that parties who 
had given information to the Government and persons who were expected to 
testify for the Government in criminal prosecutions were at times paid by 
the Government or taken into Government employment until after the trial. 
Inasmuch as the defendant has the right to employ people whom he expects 
to use as witnesses at the time of the trial for the purpose of holding them 
within reach, we do not think that the Government should be deprived of the 
same right as long as the defendant is accorded that right. Perhaps this is 
not done frequently enough to be designated as a 'practice,' but it is done 
occasionally, and it seems to this committee that it might easily tend to impair 
the impartial administration of the criminal law. 

"A few complaints have been made to the committee of the acts of certain 
United States district attorneys in the prosecution of criminal actions. These 
complaints were made more with an object of affecting the issue of the suits 
than for the purpose of securing an impartial administration of the criminal law, 
and your committee concluded that it was not expedient to proceed with them 
further at the present time. 

"Section i of Article XIV of the amendments to the Constitution of the 
United States provides : 

" 'All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein 
they reside. No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States, nor shall any State 
deprive any person of life, liberty, or property, without due process of law, nor 
deny to any person within its jurisdiction the equal protection of the laws.' 

"Clause 2 of section 2 of Article IV of the Constitution of the United States 
provides : 

" 'A person charged in any State with treason, felony, or other crime, who 
shall flee from justice, and be found in another State, shall, on demand of the 
executive authority of the State from which he fled, be delivered up, to be re- 
moved to the State having jurisdiction of the crime.' 

"Clause 2 of section 2 of Article IV provides for what is known as the 
'extradition' of a person charged with crime who shall flee from justice and 
be found in another State. Under the authority of this clause of the Consti- 
tution several instances have occurred where persons alleged to have com- 
mitted a crime in one State and fled into another State have, upon the requi- 
sition of the State where the crime was alleged to have been committed, and 
the warrant of the governor of the State to which the person so charged with 
crime had fled, been taken before a court and remanded to the custody of the 
agent of the State in which the crime was alleged to have been committed and 
by him returned to the State from which he was alleged to have fled, without 
affording any opportunity to the person so charged with crime to test the 
legality of the proceedings against him or the jurisdiction of the court granting 
judgment against him. The courts have held that if the person so charged with 
crime is within their jurisdiction when produced for trial they will not inquire 
into the legality of the proceedings by which he was brought within their juris- 
diction. Although such a proceeding may not strictly fall within the province 
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of this committee as a practice tending to impede the impartial administration 
of the Federal criminal law and may not be resorted to so frequently as to 
properly constitute a practice, still, in the opinion of this committee the extra- 
dition of a person charged with crime and his transfer from one State to 
another — perhaps far distant and by a route calculated to prevent his obtaining 
a writ of habeas corpus to test the validity of the proceedings which resulted 
in his arrest and transportation — presents a condition of affairs which, if possible, 
should be made impossible by legislation. 

"If the court, before whom the person charged with crime is brought, in 
reality has no jurisdiction and the person is deprived of any opportunity to test 
that question by reason of his hasty transportation to and custody in a remote 
part of the United States, he has to all intents and purposes been kidnaped, 
and such person would seem to have been deprived of his liberty without due 
process of law. We, therefore, recommend to the consideration of Congress 
whether Congress cannot constitutionally provide some remedy against the 
possibility of injustice in the execution of extradition under clause 2 of section 
2 of Article IV of the Constitution of the United States, either by providing 
that the person so charged with crime shall not be removed from the State 
in which he is found within a certain number of days, thus affording him an 
opportunity to test the validity of his arrest and extradition in habeas corpus 
proceedings, or in some other manner if authority for any such exists." 

The "Third Degree." — Henry C. Spurr, in a recent article in Case and 
Comment, discusses the legal aspect of confessions made to police officers. 
Among other things he says: 

"The Hon. Orlando Hubbs, of Long Island, came forth at the present 
session of the New York Senate, with a bill designed to shield persons under 
arrest from the terrors of this modern inquisition, as some of the observers 
are pleased to call the police practice of questioning prisoners. The bill makes any 
admission by the defendant while under arrest inadmissible as evidence unless 
corroborated by a disinterested person and the defendant has been advised that 
his admissions may be used against him. As in the case of the good deacon 
who always accepted every adverse stroke of fortune with resignation, but 
who finally declared it was about time to express his sentiments when one day 
a tornado came along, uprooted his trees, leveled his fences and barns and 
knocked the deacon himself in a heap behind his cow stables, it would seem as 
if the time had come to say something on the other side of this question on 
behalf of a sane administration of the criminal laws for the protection of life 
and property, especially in view of the fact that we in America have already 
been at such pains to safeguard every interest of the accused that it sometimes 
takes as long as three months to get a jury in a criminal case, and when, by 
reason of delays and technicalities and new trials, the course of justice is so 
impeded and the punishment of crime made so uncertain that our administra- 
tion of criminal law has caused us to become a laughing stock in other countries. 
Before making this new crossing suggested by Senator Hubbs, is it not our 
duty to stop and look and listen ? 

"An examination of the cases will show that the courts have been influ- 
enced by two theories as to the propriety of the use of confessions. The 
first of these may be called the humanitarian theory. It is responsible for all 
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